Letter from Lee Hishammuddin dated 28 October 2004 with let. ref. no. YHM/28100/04/dg
SUBDIVISION OF LAND TITLES

· CONVERSION FROM FREEHOLD TO LEASHOLD

· IMPOSITION OF FRESH RESTRICTION IN INTEREST
We are asked to advise on the following two issues:-

a.
Can the State, in approving an application to subdivide freehold land, convert its tenure from freehold to leasehold (resulting in the subdivided titles issued being leasehold), without the consent of the registered proprietor;

b.
Can the State, in approving an application to subdivide land, impose a restriction in interest that was not in the original title (resulting in the subdivided titles issued being subject to this restriction in interest), without the consent of the registered proprietor.

1.
Conversion of freehold to leasehold

1.1 Pursuant to Section 92(2)(a) of the National Land Code (“NLC”), a proprietor of land has a right (subject to the National Land Code and any restriction in interest to which the land is for the time being subject) to subdivide his land.

1.2 The provisions governing the subdivision of lands are found in Part Nine, Chapter 1 of the NLC (Sections 135 to 139). There are also special provisions in Sections 204A to 204H of the NLC (governing applications for surrender and re-alienation), which can also be invoked to effect a subdivision of land.

1.3 There are no provisions in either Part Nine, Chapter 1 of the NLC (Sections 135 to 139) or Sections 204A to 204H of the NLC that permit the State, on subdivision, to convert a freehold title to leasehold titles. On the contrary, in the special provisions in 204A to 204H of the NLC (governing applications for surrender and re-alienation), the proviso to Section 204E93) of the NLC expressly provides that ‘where the original title is a title in perpetuity, the period for which the land is to be re-alienated shall also be in perpetuity’.
1.4 In Pengarah Tanah dan Galian, Wilayah Persekutuan vs Sri Lempah Enterprise Sdn Bhd [ 979 ] MLJ 135, the Federal Court unanimously held that the Government had no power to impose a condition requiring an application to give up its freehold title and receive, in exchange, a 99 year lease, when approving an application for subdivision under Sections 135 to 139 and conversion of land use.
1.5 It is also very strongly arguable that a conversion, on subdivision, of a freehold title to leasehold titles would be unconstitutional, being contrary to Article 13(1) of the Federal Constitution. Article 13(1) provides that ‘No person shall be deprived of property save in accordance with law’.
1.6 It is therefore clear that the State, in approving an application to subdivide freehold land made under Part Nine, Chapter 1 of the NLC (Sections 135 to 139), has no power to convert its tenure from freehold to leasehold, without the consent of the registered proprietor. Neither does the State have any such power, where subdivision is effected through the special provisions in Sections 204A to 204H of the NLC, which governs applications for surrender and re-alienation.
1.7 We understand the practice of some Land Offices is to request a proprietor wishing to subdivide his land, to first surrender the land pursuant to Sections 195 to 199 of the NLC on the footing that it will be subsequently subdivided and re-alienated back to the proprietor. This should not be done. Once land is surrendered under sections 195 to 199, the land reverts back to the State and becomes State land. Pursuant to Section 76 of the NLC, State land can only be alienated in perpetuity in very limited circumstances. Thus, if a freehold land is first surrendered, the State can and, indeed, in most circumstances, is obliged to re-alienate the land as leasehold.

2 Restriction in interest

2.1 As stated above, a proprietor of land has a right under Section 92(2)(a) of the NLC to subdivide his land. 

2.2 Section 138(2) of the NLC provides that where the conditions for approval of subdivision specified in Section 136(1) are satisfied, the application for subdivision shall be approved. Thus, once the statutory conditions are satisfied, there is no discretion given to refuse the application for subdivision.
2.3 There are no provisions in Part Nine, Chapter 1 of the NLC (Sections 135 to 139) that permit the State to impose a restriction in interest in the subdivided titles that is not in the original title.
2.4 However, if subdivision is effected through the special provisions in Sections 204A to 204H of the NLC (governing applications for surrender and re-alienation), the State would have the power to impose fresh restrictions in interest in the subdivided titles pursuant to Section 204E(3), read together with Section 79(2)(g) of the NLC.

2.5 We note:-

i ) Section 109(2) provides, inter alia, that land shall become subject, on alienation, to such express conditions and restrictions in interest endorsed on the title. This however, is not applicable in the context of subdivision under Part Nine, Chapter 1 of the NLC (Sections 135 to 139(, as the land in question has already been alienated under the master title. There is no further alienation when the subdivided titles are issued.

ii ) The decision of the Federal Court in Kin Nam Development Sdn Bhd vs Khau Daw Yau (1984) | CIJ 347 which appears to decide tha the State may impose a fresh restriction in interest on subdivision under Part Nine, Chapter 1 of the NLC (Sections 135 to 139).
This however, is not a case where the legality of a restriction of interest imposed by the State, in approving subdivision was in issue. This case turned on whether a restriction in interest imposed by the State, in apporiving subdivision, had firstly, the force of law or was merely a request and secondly, whether by reason of the imposition of the restriction in interest, the contract between the parties for the sale of the land was frustrated. The Federal Court held that the restriction in interest had the force of law but did not frustrate the contract.
The parties in the Federal Court appear from the judgment to have accepted that the State court impose the restriction in interest on subdivision, pursuant to Section 136(1)(b) and (c) of the NLC. This appears to be wrong. Section 136(1)(b) and (c)  clearly does not permit the State Director or the Land Administrator to impose any restriction in interest, when approving an application for subdivision.

The question therefore of whether, as a matter of law, the State can impose restriction in interest on subdivision, was nor argued and considered by the Federal Court. We are of the view that Kin Nam Development is very doubtful authority for the proposition that the State can impose a restriction in interest, when approving an application for subdivision under Part Nine, Chapter 1 of the NLC (Sections 135 to 139). 
We trust this is of assistance. Please do not hesitate to contact the undersigned if you have any queries. 

Yours faithfully,

For and behalf of

LEE HISHAMMUDDIN

